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MERIT  SYSTEMS  PROTECTION  BOARD 

AGENCY:  Merit  Systems  Protection  Board. 

ACTION:  Final  Consumer  Affairs  Program. 

summary:  On  December  10, 1979,  the  Board  published  for 
comment  its  Proposed  Consumer  Affairs  Program.  The 
purpose  of  the  publication  was  to  inform  the  public  about  the 
Board's  Consumer  Affairs  Program  to  be  established  as  a 
specific  mechanism  through  which  consumers  may  routinely 
express  their  views  concerning  the  Board’s  policies  and 
receive  information  concerning  the  Board.  The  closing  date 
for  submission  of  comments  was  March  10, 1980.  The  Board 
has  reviewed  these  comments  and  has  determined  that  its 
proposed  Program  generally  meets  the  needs  of  the  public 
concerned  with  the  Board’s  operations  and  that  there  is  good 
cause  for  publication  of  this  Program  for  effect  as  of  thirty 
days  from  the  date  of  publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  July  9, 1980. 

ADDRESS:  1717  H  Street,  N.W.,  Room  346,  Washington,  D.C. 
20419. 

FOR  FURTHER  information  CONTACT:  Wayne  Phillips, 
Consumer  Affairs  Officer,  (202)  632-7634. 

SUPPLEMENTARY  information:  On  September  26, 1979,  the 
President  of  the  United  States  issued  Executive  Order  12160 
which  required  each  agency,  other  than  an  independent 
Federal  regulatory  agency,  to  establish  a  mechanism  to  to 
give  consumers  early  and  meaningful  opportunity  to 
participate  in  the  policymaking  aspects  of  the  agency’s 
functions. 

The  Merit  Systems  Protection  Board  is  an  indpendent 
quasi-judicial  agency  designed  to  protect  the  integrity  of 
Federal  merit  systems  against  partisan  political  and  other 
abuse  and  to  ensure  adequate  protection  for  employees 
against  unlawful  abuses  by  agency  management. 

The  Board  has  four  major  functions: 

•  Adjudicates  employee  appeals  from  agency  personnel 
actions,  the  large  majority  of  which  are  of  a  disciplinary 
nature  such  as  discharges,  demotions,  and  suspensions  for 
fourteen  days  or  more; 

•  Imposes  disciplinary  actions  against  Government 
officials  found  to  have  engaged  in  prohibited  personnel 
practices.  The  Civil  Service  Reform  Act  lists  eleven  such 
practices,  including  unlawful  employment  discrimination, 
coercing  political  activity,  and  taking  an  action  in  reprisal  for 
an  employee’s  disclosure  of  violations  of  law  and 
mismanagement  or  gross  waste  of  funds; 

•  Conducts  special  studies  of  the  Civil  Service  and  other 
Federal  merit  systems  to  determine  their  freedom  from 
prohibited  personnel  practices;  and 

•  Reviews  issuance  and  implementation  of  regulations 
promulgated  by  the  Office  of  Personnel  Management  to 
determine  whether  they  violate  the  merit  system  principles, 
either  on  their  face  or  through  implementation  by  an 
individual  Federal  agency. 

The  Board  was  established  on  January  1, 1979,  by 
Reorganization  Plan  No.  2.  The  Civil  Service  Reform  Act  of 


1978,  which  became  effective  January  11, 1979,  abolished  the 
Civil  Service  Commission  and  put  in  its  place  the  Office  of 
Personnel  Management  which  manages  the  Federal  work 
force;  the  Federal  Labor  Relations  Authority  which  deals 
with  labor  relations  in  the  Federal  establishment;  and  the 
Merit  Systems  Protection  Board  which  ensures  that  the 
interests  of  both  the  Federal  employee  and  the  public  are 
protected. 

The  Board  consists  of  a  Chairwoman,  a  Vice  Chair,  and  a 
Member,  each  appointed  by  the  President  and  confirmed  by 
the  Senate.  No  more  than  two  may  be  from  the  same  policital 
party;  they  serve  non-renewable  seven-year  terms,  and  may 
be  removed  only  for  inefficiency,  neglect  of  duty,  or 
malfeasance  in  office. 

Section  1-902  of  Executive  Order  12160  provides  for  an 
exemption  from  participation  for  independent  Federal 
agencies.  On  November  6, 1979,  the  Board  was  granted  such 
an  exemption  by  the  Chairperson  of  the  Consumer  Affairs 
Council.  Even  though  the  Merit  Systems  Protection  Board  is 
an  independent  Federal  regulatory  agency  and  is  not  legally 
required  to  establish  a  program  pursuant  to  the  Executive 
Order,  it  nonetheless  believes  that  in  keeping  with  the  sprit 
of  the  Executive  Order,  consumers  should  have  an 
opportunity  to  express  their  views  on  significant  aspects  of 
the  Board’s  policy. 

The  Board  is  primarily  an  adjudicator  of  appeals  arising  in 
the  Federal  workplace.  Under  E.0. 12160,  “consumer”  is 
defined  as  “any  individual  who  uses,  purchases,  acquires, 
attempts  to  purchase  or  acquire,  or  is  offered  or  furnished 
any  real  or  personal  property,  tangible  or  intangible  goods, 
services,  or  credit  for  personal,  family,  or  household 
purposes.”  A  narrow  reading  of  the  Board’s  statutory 
jurisdiction  might  dictate  a  finding  that  its  “consumers”  are 
solely  Federal  employees,  applicants  for  Federal 
employment,  retirees  from  Federal  employment,  labor 
unions,  and  other  similar  groups.  However,  the  Board 
believes  that  all  citizens  have  a  great  interest  in  the 
maintenance  of  an  effective  Federal  workforce. 
Consequently,  for  the  purposes  of  its  Consumer  Affairs 
Program,  “consumers”  include  the  general  public  as  well  as 
those  special  interest  groups  directly  affected  by  its  policies 
and  procedures. 

The  comments  received  by  the  Board  concerning  the 
proposed  Consumer  Affairs  Program  came  from  various 
sources,  including  Federal  employee  labor  organizations, 
Federal  agencies,  and  private  citizens.  The  majority  of  the 
comments  which  were  critical  of  the  proposal  were  based 
upon  the  assumption  that  the  complaint  processing 
procedures  in  the  program  contemplated  that  the  public 
could  file  complaints  with  the  Board  concerning  alleged 
discourteous  treatment  or  incompetence  by  specific 
Government  employees  in  various  Federal  agencies  other 
than  the  board  itself.  This  was  not  the  intent  of  the 
“Complaint  Handling”  provisions  of  the  Program,  nor  does 
the  Board  interpret  either  the  program,  E.0. 12160,  or  certain 
provisions  of  5  U.S.C.  7503  as  requiring  such  a  procedure.  5 
U.S.C.  7503(a)  (added  by  the  Civil  Service  Reform  Act  of 
1978)  specifically  provides  that: 
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(a)  Under  regulations  prescribed  by  the  Office  of  Personnel 
Management,  an  employee  may  be  suspended  for  14  days  or  less  for 
such  cause  as  will  promote  the  efficiency  of  the  service  (including 
discourteous  conduct  to  the  Public  confirmed  by  an  immediate 
supervisor’s  report  of  four  such  instances  within  any  one-year 
period  or  any  other  pattern  of  discourteous  conduct). 

The  Board  does  not  believe  that  its  Consumer  Affairs 
Program  is  the  appropriate  forum  for  the  raising  or  the 
adjudication  of  any  complaint  of  discourteous  treatment  of 
the  public  by  persons  who  are  not  employees  of  the  Board. 
Rather,  the  Board’s  “Complaint  Handling”  procedure  is 
intended  to  provide  the  public  with  a  mechanism  for  raising 
its  concerns  or  suggestions  regarding  the  Board’s  policy 
determinations  affecting  Federal  personnel  law.  It  is  not 
intended,  nor  should  it  be  interpreted,  to  create  any  general 
“clearinghouse"  for  citizen  complaints  about  other 
Government  agencies  or  their  employees.  While  such  a 
“clearinghouse"  would  undoubtedly  serve  an  important 
purpose  in  making  government  more  responsive  to  the 
public,  the  Board  does  not  believe  that  its  legal  authorities 
authorize  it  to  institute  such  a  procedure.  In  light  of  the 
apparent  misunderstanding  reflected  in  the  comments 
received.  Section  V,  “Complaint  Handling”  has  been  revised 
to  provide  greater  clarity. 

Other  comments  received  were  of  a  more  specific  nature. 
Many  were  complimentary  of  the  Board's  effort  to  provide 
opportunity  for  information  and  input  on  the  part  of  the 
public  and  approved  the  proposed  program.  One 
commentator  suggested  that  the  specific  grade  of  the 
Consumer  Affairs  Officer  should  not  be  designated.  The 
Board  concurs  and  Section  V,  “Complaint  Handling”  has 
been  revised  to  delete  any  reference  to  the  grade  of  the 
Consumer  Affairs  Officer.  However,  in  order  to  comply  with 
the  spirit  of  E.0. 12160,  the  Board  believes  that  the  Consumer 
Affairs  Officer  should  be  a  "senior  official"  reporting  directly 
to  the  Chairwoman  concerning  consumer  affairs. 

Accordingly,  that  position  has  been  clearly  designated  as 
“senior". 

It  was  further  stated  that  the  complaint  process  developed 
under  the  program  be  more  clearly  distinguished  from  the 
Board’s  regular  appellate  processes.  The  Board  concurs  and 
the  redrafting  of  the  "Complaint  Handling"  section  makes 
this  clarification. 

One  commentator  suggested  that  the  planned 
dissemination  of  the  program  to  agencies  might  operate  to 
exclude  Federal  employees  from  participation  in  the 
program.  The  Board  expects  that  agencies  will  act  in  good 
faith  in  making  such  informational  materials  available  to 
their  employees. 

STATEMENT  OF  PURPOSE 

The  Board  is  a  new  agency  and,  since  its  creation, 
interested  persons  have  always  had  an  opportunity  to 
express  their  views  by  commenting  on  proposed  Board 
regulations  which  are  published  in  the  Federal  Register.  The 
main  purpose  of  this  publication  is  to  inform  consumers 


about  the  Board's  Consumer  Affairs  Program  which  has  been 
established  and  coordinated  to  give  consumers  a  specific 
mechanism  through  which  they  may  routinely  express  their 
views  regarding  the  policies  of  the  Board. 

I.  CONSUMER  AFFAIRS  PERSPECTIVE 

The  Merit  Systems  Protection  Board,  in  keeping  with  the 
spirit  of  Executive  Order  12160,  has  appointed  a  Consumer 
Affairs  Officer  to  carry  out  all  functions  relating  to  its 
consumer  responsibility. 

The  Consumer  Affairs  Officer  will  be  located  in  the  Office 
of  the  Chairwoman  which  will  better  facilitate  the 
coordination  of  the  consumer  affairs  function  with  the  other 
functions  of  the  Board.  The  Consumer  Affairs  Office  will 
report  directly  to  the  Chairwoman,  participate  in  meetings, 
and  advise  the  Chairwoman  regarding  the  impact  of 
proposed  regulations  on  consumers.  Other  major 
responsibilities  are  as  follows: 

(1)  Receive,  coordinate  and  respond,  as  appropriate,  to 
consumer  complaints,  suggestions,  and  expressions  of 
concern  regarding  the  Board’s  policy  in  matters  over  which 
the  Board  has  jurisdiction; 

(2)  Bring  to  the  attention  of  the  Chairwoman  those 
consumer  complaints  and  concerns  which  relate  to  the 
overall  policies  of  the  Board.  The  Consumer  Affairs  Officer 
will  also  participate  in  senior  staff  meetings  to  brief  the  Vice 
Chair  and  Board  Member,  and  all  senior  staff  members 
regarding  particular  concerns  that  have  been  raised  by 
consumers.  Consumer  complaints  and  concerns  will  be 
brougth  to  the  attention  of  the  Chairwoman  through 
memoranda  and  periodic  meetings  called  to  address  these 
concerns; 

(3)  Review  and  group  these  complaints  according  to 
subject  matter  and  refer  them  to  the  Chairwoman  for 
appropriate  action; 

(4)  Coordinate  with  other  offices  and  operating  units  to 
bring  to  their  attention  those  consumer  complaints  which 
related  to  their  specific  functions;  and 

(5)  Gather  from  other  offices  of  the  Board  the  information 
necessary  to  respond  to  complaints.  Based  upon  the 
evaluation  of  existing  policies  and  consumer  complaints,  the 
Chairwoman  will  determine  which  if  any,  of  the  Board’s 
policies  should  be  revised. 

II.  CONSUMER  PARTICIPATION 

Participation  begins:  (1)  when  a  consumer  responds  to  a 
proposed  rule  or  regulation  which  has  been  published  in  the 
Federal  Register:  or,  (2)  when  a  consumer  expresses  an 
interest  by  writing  to  the  Board  regarding  one  or  more  of  the 
Board’s  policies  or  functions. 

In  addition  to  publication  in  the  Federal  Register  for 
comments,  the  Board  will  distribute  copies  of  its  Federal 
Register  notices  on  proposed  rules  and  regulations  to  the 
central  personnel  offices  of  Federal  agencies  for  their  use  in 
notifying  employees  of  the  opportunity  to  comment  on  the 
proposals. 
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With  reference  to  proposed  rules  and  regulations, 
comments  and  recommendations  may  be  made  by 
responding  in  writing  within  the  time  limit  and  in  the  manner 
set  out  in  the  Federal  Register  at  the  time  the  regulations  or 
rules  are  published  in  proposed  form.  Once  the  time  for 
responding  to  the  proposed  regulations  has  expired,  all  of  the 
responses  will  be  reviewed  and  given  full  consideration 
during  the  time  the  final  regulations  are  being  drafted.  When 
the  final  regulations  are  published,  they  will  be  accompanied 
by  a  preamble  that  discusses  the  major  comments  and  issues 
raised  by  consumers. 

Consumers  who  wish  to  comment  on  any  aspect  of  the 
Board's  policy  may  do  so  at  any  time  by  writing  to  the  Merit 
Systems  Protection  Board,  Consumer  Affairs  Officer,  Office 
of  the  Chairwoman,  1717  H  Street,  N.W.,  Room  346, 
Washington,  D.C.  20419. 

Additionally,  the  Board  may,  from  time  to  time,  convene 
public  forums  to  provide  consumers  with  information 
regarding  its  responsibilities  and  activities,  and  to  permit  a 
dialogue  between  the  Board  and  the  public. 

III.  INFORMATIONAL  MATERIALS 

The  Board  maintains  a  Public  Information  and  Media 
Services  Division  which  coordinates  with  the  Consumer 
Affairs  Officer  and  disseminates  various  brochures  and 
pamphlets  to  be  used  as  informational  materials  regarding 
the  jurisdiction,  procedures  and  many  policy  aspects  of  the 
Board’s  functions.  These  materials  are  useful  to  consumers 
and  may  be  obtained  from  the  Board’s  Public  Information 
and  Media  Services  Division  or  the  Consumer  Affairs 
Officer,  Office  of  the  Chairwoman,  and  Merit  Systems 
Protection  Board,  Room  346, 1717  H  Street,  N.W., 

Washington,  D.C.  20419. 

Materials  which  are  available  as  of  April  1980,  include: 

(1)  Regulations  on  organization  and  procedure:  these 
materials  set  out  procedures  for  filing  formal  adverse  action 
appeals  with  the  Board;  also  available  are  separate 
regulations  which  describe  procedures  for  filing  of  cases 
with  the  Special  Counsel  of  the  Board; 

(2)  Regulations  regarding  the  Freedom  of  Information  Act: 
this  publication  includes  information  on  procedures  for 
obtaining  records  controlled  by  the  Board; 

(3)  Regulations  regarding  the  Privacy  Act:  this  publication 
sets  out  procedures  by  which  an  individual  may  make  an 
inquiry  regarding  a  record,  gain  access  to  such  record,  or 
amend  the  record; 

(4)  Regulations  regarding  the  Sunshine  Act:  this 
publication  sets  forth  procedures  pursuant  to  the 
Government  in  the  Sunshine  Act  (5  U.S.C.  552b)  by  which  the 
Board  will  conduct  open  meetings;  the  regulations  set  out 
specifically  how  notices  of  meetings  will  be  published  in  the 
Federal  Register,  how  records  of  the  meeting  will  be  kept, 
how  information  will  be  provided  to  the  public,  and  also 
includes  information  regarding  the  conduct  of  meetings; 

(5)  Organizational  chart  of  the  Merit  Systems  Protection 
Board:  this  publication  shows  the  names  of  the  various 
offices  and/or  divisions  within  the  Board; 

(6)  Civil  Service  Reform  Act  of  1978:  this  law  sets  out  the 
powers  and  duties  of  the  Board; 

(7)  Questions  and  Answers  on  the  Merit  Systems 
Protection  Board:  this  publication  answers  the  most 
frequently  asked  questions  regarding  the  Board. 

The  Board  is  conscious  of  its  responsibilities  to  the 
consumer  and  will  continue  to  ensure  that  all  informational 
materials  are  written  and/or  revised  in  a  manner  that  is 
understandable  to  lay  persons. 


In  addition  to  the  informational  materials  already 
described,  the  Board  will  make  available  to  consumers 
materials  designed  to  make  open  meetings  and  hearings 
more  understandable  to  them:  for  example,  materials 
describing  the  subject  of  the  meeting  and/or  hearing  and  a 
short  statement  explaining  the  issues  to  be  discussed.  Notice 
of  meetings  and  related  materials  concerning  meetings  or 
hearings  will  be  available  through  the  Board’s  Public 
Information  and  Media  Services  Division.  Notices  are  also 
published  routinely  in  the  Federal  Register  prior  to  the  date 
of  the  meeting;  the  Board  generally  publishes  such  notices  in 
the  Tuesday  or  Friday  edition  of  the  Register. 

IV.  EDUCATION  AND  TRAINING 

The  Consumer  Affairs  Officer  will  provide  education  and 
training  to  the  staff  of  the  Board  on  the  requirements  of  the 
Executive  Order,  on  issues  and/or  matters  relating  to 
consumer  concerns  and  on  policies  which  have  a  significant 
consumer  impact. 

The  Consumer  Affairs  Officer  will  have  responsibility  to 
coordinate  training  efforts  designed  to  educate  the  entire 
staff  of  the  Board  on  such  matters  as:  (1)  the  methods  used  to 
develop  materials  to  ensure  that  the  necessary  information  is 
included  for  the  benefit  of  consumers;  and,  (2)  the  methods 
used  to  ensure  that  the  materials  published  are 
comprehensible  to  the  consumer  and  that  these  materials  are 
disseminated  in  such  a  manner  designed  to  reach  the 
consumer. 

The  educational  aspects  of  the  consumer  program  will 
include  holding  meetings  and  briefing  sessions  with  the 
several  offices  of  the  Board  to  acquaint  these  offices  with 
any  problems  which  consumers  may  be  experiencing. 

The  Consumer  Affairs  Officer  will  also  have  the 
responsibility  to  coordinate  and  train  the  Board's  field  office 
personnel  and  to  ensure  that  consumer  information  is 
available  in  the  field  offices. 

The  Consumer  Affairs  Officer  and/or  other  appropriate 
staff  of  the  Board  will  attend  and  participate  in  conferences 
outside  of  the  agency  to  keep  abreast  with  consumer 
concerns  and  to  provide  an  additional  mechanism  for 
dissemination  to  consumers  materials  relating  to  the 
policymaking  aspects  of  the  Board’s  functions. 

The  Consumer  Affairs  Officer  and/or  other  appropriate 
staff  of  the  Board  also  will  attend  sessions  to  receive 
training  on  issues  and  problems  relating  to  the  Board’s 
consumer  population,  including  intra-agency  and  inter¬ 
agency  sessions  which  deal  with  problems  relating  to  issues 
over  which  the  Board  may  share  overlapping  jurisdiction 
with  one  or  more  other  Federal  agencies. 

V.  COMPLAINT  HANDLING 

Any  person  who  wishes  to  address  policy  matters  within 
the  Board’s  purview  may  do  so  by  writing  to  the  Consumer 
Affairs  Officer  expressing  his/her  concerns.  The  agency  will 
ensure  that  a  record  of  all  complaints  is  kept  for  a 
reasonable  period  of  time. 

The  record  of  these  complaints  will  include:  (1)  a 
complaint  number;  (2)  the  date  received;  (3)  name  and 
address  of  the  person  making  the  complaint;  (4)  a  short 
statement  regarding  the  nature  of  the  complaint;  and,  (5)  a 
short  statement  describing  the  disposition  of  the  complaint. 

When  complaints  are  received,  the  Consumer  Affairs 
Officer  will  review  and  analyze  them  to  determine  their 
nature,  and  collect  the  information  necessary  to  respond  to 
the  consumer. 


Federal  Register  /  Vol.  45,  No.  112  /  Monday,  June  9, 1980  /  Notices 


38887 


Each  consumer  complaint  will  be  handled  on  an  individual 
basis  and  a  written  response  given  to  the  consumer.  Even 
though  the  individual  consumer  will  be  given  a  response  to 
his/her  complaint,  the  Consumer  Affairs  Officer  will 
periodically  group  the  complaints,  depending  upon  their 
nature  and  number,  into  various  categories,  to  provide 
statistical  data  to  the  Chairwoman,  the  Vice  Chair  and 
Member.  This  data  will  be  used  to  determine  whether  the 
consumer  is  complaining  about  an  isolated  matter  or 
whether  there  exists  a  problem  affecting  a  large  number  of 
consumers  and  which  may  require  a  broader,  institutional 
resolution.  The  handling  of  complaints  under  this  provision 
of  the  Consumer  Affairs  Program  is  a  separate,  distinct,  and 
less  formal  process  than  the  Board’s  exercise  of  its  powers  in 
appellate  or  original  jurisdiction  cases  as  provided  for  in  5 
CFR  part  1201. 

In  addition,  the  Consumer  Affairs  Officer  will  provide 
assistance  to  consumers  who  have  questions  regarding 
particular  Board  proposals  and/or  procedures  for 
commenting  on  them. 

Issued:  May  27, 1980. 

By  Order  of  the  Board. 

Ruth  T.  Prokop, 

Chairwoman,  Merit  Systems  Protection  Board. 

[FR  Doc.  80-16411  Filed  6-6-80:  8:45  am] 
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